Answers to questions about how to approach a condo Home Owner’s Association (HOA) that refuses to allow owners to mitigate for radon.
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RNPROF Listserv

I wish to thank the readers of this list for your many suggestions on my inquiry about working with condo associations.  I have summarized your responses into three categories: 

 

- - persuasion, 

- - get involved in HOA politics, and 

- - legal gambits.  

 

Thanks, again, for your generous assistance!

 

Brian Woodruff, Environmental Planner
City of Fort Collins, P.O. Box 580
Fort Collins, CO   80522-0580
970.221.6604 voice, 970.224.6177 fax
bwoodruff@fcgov.com
==========================================================

Question:  Does anyone have experience or suggestions on how to deal with a condominium Home Owners Association that flatly forbids radon mitigation? 

 ============================================= 

 Level I - - PERSUASION 

 A:  Sometimes it is only the contact person at the association that is the barrier.  If you get the board of directors involved, there are usually at least one or two people who see the legal exposure.  

 A:  Make HOA aware that radon is a class A carcinogen and that they could be liable if someone were to get lung cancer, especially if they don't smoke. If they won't take your word for it, have them contact USEPA or the state Radon program office. 

 A:  Tell the association that by not providing/allowing for a healthy living environment for their members, they are assuming a certain amount of liability should lung cancer occur and setting themselves up for a possible lawsuit.  It is unlikely a court would agree that the association has the right to prevent an owner from protecting their health.  

  

A:  Point out that, if someone sells a condo they have to disclose that there is a Radon problem, and if the association is not willing to allow mitigation, then who would want to live there or purchase a unit? 

 A:  A Radon reduction system should be looked at as a selling point, a positive thing not a negative selling point. 

 Level II - - H.O.A. POLITICS 

 A:  Notify all the association members about the radon potential.  Tell them what the association is doing, and that its refusal to allow mitigation makes it more difficult to sell their units.  If enough people get up in arms about it, the board may relent, or it can be replaced. 

 A:  Provided free or low-cost test kits to any condo owner who wants one.  Present the test information to the Board.  There is a case to be made that all the buildings should be mitigated, and the cost shared among the members .

 Level III - - LEGAL GAMBITS 

 A:  Make it the association's problem.  Insist that the presence of radon indicates a defect in the slab/foundation [owned/controlled by the association] that has wrongly permitted the infiltration of a known carcinogen from the soil into the condo unit.  This is similar to the association's responsibility to not allow water to enter through a damaged roof. 

 A:  Consider that the Occupational Safety and Health Agency [OSHA] has defined the presence of radon gas as the possession of radon gas.  Since the HOA has claimed ownership of the slab and the soil, it is their responsibility to prevent infiltration into condo units.  The Owner might file a claim with the HOA's insurance company and demand that they fix the problem. 

 A:  Insist that, if someone is trying to sell their unit, but can't sell it due to a radon problem and the associations' refusal to allow mitigation, then the association would have to buy that unit. 
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